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St atenent of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
the conpl ai nant M chael D. Burton agai nst the respondent pursuant
to section 105(c) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. 815(c). The conplainant filed his initial
conplaint with the Departnment of Labor, Mne Safety and Health
Admi ni stration (MSHA), and after conpletion of an investigation,
M. Burton was advised that the information received did not
establish any violation of section 105(c) of the Act. Thereafter,
M. Burton filed a conplaint with the Conm ssion, and a hearing
was held in Big Stone Gap, Virginia. MSHA filed a posthearing
brief, but the conplainant did not. However, | have consi dered
all of the oral argunents nade in the course of the hearing.

In his MSHA conmpl aint of July 24, 1990, M. Burton stated
that at the start of the second shift on July 5, 1990, a routine
check of the mantrip used to transport m ners underground
di scl osed an i noperable sander. He alleged that shift foreman
Scott Johnson instructed the crewto walk to the underground
wor ki ng section and refused their request for self-contained
sel f-rescuers (SCSR) and union representation. M. Burton stated
that M. Johnson "forced" the crew to walk the track entry
towards the |ongwall section which was approximtely 3 to 5 niles
away without SCSR s. M. Burton further alleged that M. Johnson
sent himhome on July 13, 1990, wi thout pay, because he had
previously conpl ai ned about the defective mantrip sanders and
unsafe practices in sending the crew underground w thout SCSR s,
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and that he was charged with certain unexcused absences because
of his safety conplaint to M. Johnson

In his Comm ssion conplaint, M. Burton alleged that
following the initial filing of his discrimnation conplaint, the
respondent continued to harass hi mand discrimnate against him
because he invoked his individual safety rights pursuant to the
Act. Although M. Burton did not specify the alleged acts of
addi ti onal harassnent and discrimnation, in the course of the
hearing he provided testinony concerning a visit to the denti st
on July 11, 1990, which the respondent initially treated as an
unexcused absence charged agai nst his attendance record. He al so
provi ded testinmony concerning his placenment in the respondent’'s
chroni c excessi ve absenteei sm program sonetine in |ate July,
1990, and a counseling session of August 1, 1990, concerning his
wor k attendance. M. Burton believed that all of these incidents
resulted fromhis July 5, 1990, conplaint to foreman Johnson
about the defective mantrip sanders and the refusal by M.
Johnson to provide M. Burton and his crew with SCSR s after
ordering themto walk to the working section. That incident
triggered a union safety grievance pursuant to section 103(g) of
the Act, with notification to MSHA, and a subsequently issued
vi ol ation by an MSHA inspector for an alleged failure by the
respondent to conply with its SCSR storage plan

The relief sought by M. Burton includes payment of backpay
with interest for the July 13, 1990, day that he was sent honme by
foreman Johnson, expungenent from his personnel record of any
record of any all eged unexcused absences, including the July 13,
1990, incident, the removal of M. Johnson fromhis position as
second shift foreman, and a request that the respondent cease and
desist fromtaking any further discrimnatory actions agai nst him
for bringing unsafe conditions to its attention.

The respondent denied any acts of discrimnation against M.
Burton as a result of the July 5, 1990, mantrip and SCSR
incident, and it nmintained that any actions taken agai nst M.
Burton were taken as a business justification.

| ssues

The principal issue presented in this case is whether or not
the incidents referred to by M. Burton following his initia
encounter with shift foreman Johnson on July 5, 1990, constituted
prohi bited acts of discrimnation, harassnment, or retaliation
because of that event. Additional issues raised by the parties
are identified and di sposed of in the course of this decision
Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30
U S C 0301 et seq.
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2. Sections 105(c)(1), (2) and (3) of the Federal M ne Safety and

Heal th Act of 1977, 30 U.S.C. 0O 815(c)(1), (2) and (3).
3. Commission Rules, 29 C.F.R [ 2700.1, et seq.
Conpl ai nant's Testi nony and Evi dence

M chael Burton, the conplainant, testified that he has been
enpl oyed by the respondent for 14 years, and he could not recal
having any prior work difficulties or disciplinary actions. He
stated that he was a | ongwal | shear operator, and that on July 5,
1990, he was the designated mantrip driver responsible for
i nspecting the mantrip before transporting the crew to the
wor ki ng place. After finding that the sanders were inoperable, he
proceeded to clean them and he infornmed the second shift foreman,
Scott Johnson, about the situation. M. Johnson pointed to two
other mantrips and instructed himto use them However, one
mantri p had i noperabl e brakes, and while he was checking the
sanders on the third mantrip, M. Johnson "got red faced and mad
and said walk in" (Tr. 5-8). M. Burton stated that the working
section was three niles away and when he asked for a
sel f-contai ned rescuer before starting to walk, M. Johnson said
"no" (Tr. 9). M. Burton stated that he had previously been
exposed to smoke during a notor fire and wanted to take a
self-rescuer with him A certain nunber of self-rescuers are
required to be on each mantrip which the crew usually rides to
the section. However, since they were wal king, he wanted to take
one with him (Tr. 10).

M. Burton stated that M. Johnson informed himthat he did
not need a self-rescuer because the mne was on a storage plan
which required that self-rescuers be |ocated at several strategic
under ground | ocations. M. Johnson also informed himthat after
the sanders were repaired, the mantrip would conme in and pick up
the crew at the point where they had wal ked to (Tr. 10-12). M.
Burton stated that 14 nmen were wal king into the section and he
| ater | earned that four self-rescuers were kept at each head
pi ece |l ocation. He believed that there were ei ght head pieces
| ocated along the three nmiles into the section (Tr. 13). M.
Burton stated that he and the crew began wal king at 2:45 p.m,
and that the mantrip picked themup at approximately 4:00 p. m
(Tr. 13).

M. Burton stated that he never refused to walk to the
section, and that other crew nmenmbers al so asked for
sel f-rescuers. He requested to speak with a union safety
committeeman, but M. Johnson denied his request. A few days
| ater, union safety representative Bob Clay found out about the
matter and contacted an MSHA i nspector who cane to the mne for
an inquiry in response to a verbal section 104(g) conplaint by
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M. Clay. The inspector interviewed sone of the miners, including
M. Burton. As a result of the inquiry, a section 104(d) (1)
citation was issued for an alleged violation of mandatory
standard section 75.1101-23, and the parties stipulated that the
citation was subsequently nodified to a section 104(a) citation
(Exhibit ALJ-1; Tr. 18-20).

On cross-exam nation, M. Burton confirmed that he is
provided with a WD filter type rescuer and an SCSR when he is
underground and that he is trained to use them He stated that
prior to the adoption of the SCSR storage plan, he was given an
SCSR and was responsible for it at all tines while underground.
After the adoption of the plan, he no | onger was responsi ble for
the SCSR and they were stored on the mantrips, other nobile
equi pnent, and at various |ocations throughout the nine. He
further confirned that he was trai ned about the |ocation and use
of escapeways and evacuation routes, and that conpany policy
required himto check the mantrips, including the sanders, to see
that they are operable (Tr. 45-49).

M. Burton confirnmed that three supervisors and a | ongwal
engi neer were also scheduled to ride the mantrip with the crew to
the section on July 5, 1990. After beginning work on the sanders,
and perform ng other duties assigned by foreman Johnson while
awaiting the repairs to the mantrips, M. Johnson then told the
crew, including the three foreman and the | ongwall engineer to
start wal king. M. Burton confirmed that M. Johnson told him
that he did not need to take an SCSR wi th hi m because there was a
storage plan in effect underground. M. Burton confirmed that he
did not refuse to wal k, and did not invoke his individual safety
rights, or refuse to continue wal ki ng when he encount ered
slippery conditions (Tr. 49-53).

The dental visit of July 11, 1990

M. Burton stated that on July 11, 1990, he was experiencing
teeth and gum problens and did not go to work. He visited his
denti st that day, and upon his return to work the next day he
submitted a doctor's excuse pursuant to standard conpany
procedure (Exhibit C-1). He gave the excuse to his inmediate
foreman Hubert Boggs, and mine clerk JimWaldron i nfornmed him
(Burton) that it contained insufficient information (Tr. 23). M.
Burton stated that he had turned in simlar doctor's slips in the
past and never had any problens with them but that M. Wl dron
told himto get another one within 24-hours and that he wanted to
know about his specific problemwhich required a visit to the
dentist. M. Burton then obtained another dentist slip (Exhibit
C2), but M. Waldron would not accept it and told himthat it
was | ate but that he would | et m ne superintendent Dan Strickle
|l ook at it and determ ne whether to excuse the absence (Tr.
24-25).
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M. Burton stated that his dentist infornmed himthat the
respondent contacted himabout his condition, but that no
deci sion was made as to whether the dental visit was considered
excused or unexcused. M. Burton stated that it was stil
unexcused until a few nonths later after he filed his
discrimnation conplaint. At that time, he reviewed his work
records and found that his absence of July 11, 1990, had been
changed to an excused doctor's visit (Tr. 26). He confirmed that
he is not paid for any doctor's visit, regardl ess of whether it
is excused or unexcused (Tr. 28). However, an accunul ati on of
unexcused absences may lead to a suspension (Tr. 29). He stated
that no one ever infornmed himthat his unexcused absence had been
changed to an excused absence (Tr. 29).

On cross-exam nation, M. Burton acknow edged that he knew
about the information which had to be included in a doctor's
excuse slip in order to establish an excused absence, and he
conceded that the first slip which he obtained did not contain
all of the required information. He believed that the second slip
was acceptabl e, but that the respondent would not accept it and
considered it as an unexcused absence. He confirned that if he
were to work without an excuse, management woul d not know about
the problemrequiring himto be off and would consider his
absence as unexcused. However, if he subsequently brings in an
excuse, the absence woul d be excused, as it was in this case,
albeit at a later date (Tr. 71).

The Gievance Meeting of July 13, 1990

M. Burton testified that the safety grievance neeting
concerning the SCSR i ncident of July 5, 1990, was schedul ed for
12: 00 noon. He expected the neeting to last for an hour and he
bel i eved he had adequate time to go hone and return before his
work shift began at 2:15 p.m He stated that he needed to go hone
to eat lunch, and to obtain his work clothes and medici ne. Wen
he realized that he woul d not have tinme to go home before his
shift began he spoke with foreman Scott Johnson at
approxi-approximately 1: 00 p.m, and told himthat he did not
have his work clothes and had not eaten. M. Johnson did not
reply and "never said no or yes" (Tr. 31). The grievance neeting
ended at 2:42 p.m, and M. Burton stated that he went straight
home and returned to the mne as quickly as possible, arriving at
3:37 pom (Tr. 32).

M. Burton stated that when he returned to the mne the crew
was "at the mantrip getting ready to get on". M. Johnson was
standing at the ranp and said nothing to himas he wal ked by to
go and change into his work clothes. After changing into his work
clothes ten mnutes later, M. Burton stated that "I asked him
what he wanted nme to take in or if the other men had went in or
not. By then I didn't know' (Tr. 33). M. Johnson then told him
that "You're too late. | can't let you go to work" and sent
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himhome (Tr. 33). M. Burton stated that another niner, Bobby
Rogers, was permitted to go hone and return to work, but he did
not know when M. Rogers may have returned to work. M. Burton
did not believe that there were any problems or inconvenience
with allowing himto go to work and he stated that "other people
has went in before that have been late" (Tr. 32, 33). M. Burton
stated that the mantrip had not |eft when he returned at 3:37
p.m, but he was not sure whether it was still there 10 m nutes
| ater after he changed clothes (Tr. 34). He al so confirned that
he was not paid for that day and that this is the basis for his
back pay claim (Tr. 35).

On cross-exam nation, M. Burton acknow edged that sone of
the m ners who attended the grievance neeting cane to the neeting
prepared to go to work after it was over, and that they did so.

Al t hough no one from nmanagenent gave hi m pernission to go hone,
he casually nmentioned to M. Johnson his need to go honme but M.
Johnson "never did reply back"” and did not tell himto go (Tr.
74). M. Burton then left the mne and went hone, and upon his
return M. Johnson told himthat he was tardy and sent him hone.
M. Burton was charged with an unexcused absence and | ost ei ght
hours pay (Tr. 76).

M. Burton stated that at 1:00 p.m, the grievance neeting
was still in session, but he could not recall whether he had
al ready testified. Assuming that he had, he believed he could
have gone honme at that time (Tr. 76). He confirmed that he |ived
seven to eight mles fromthe nine, and he explained that he did

not take his work clothes or equi pnent with himbecause "I was
late that day. | can't remenber if | had to go get ny allergy
shot that day and | had ny wife's vehicle . . . Sonething came up

that day and | was running to get to the neeting that day at

12: 00" (Tr. 82). Wien the grievance concluded at 2:43 p.m, he
told M. Johnson that he had to go hone but that M. Johnson "was
kind of mad at the end of the neeting and he never would talk to
me" (Tr. 83).

Respondent's chroni c excessive absenteei sm program

M. Burton stated that a week or two after July 13, 1990, he
was on vacation, and that upon his return to work mne clerk
Wal dron informed himthat he was being placed under the
respondent's new chroni c absenteei sm program because of his July
11 and July 13, 1990, absences when he visited the dentist and
when he was sent hone after the grievance neeting. M ne
superintendent Dan Stickle informed himthat his vacation tine
and the two absences which were counted agai nst him placed himin
a "higher bracket" pursuant to the |eave policy (Tr. 37). M.
Burton confirnmed that he was subsequently renoved fromthe
chroni c excessive absenteeismlist two nonths after he filed his
conplaint in this matter (Tr. 39). A copy of the notification
letter renoving himis dated October 29, 1990 (Exhibit C-3).
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On cross-exam nation, M. Burton stated that he was aware of the
respondent's tardi ness policy, and al though he recalled hearing
about such a policy notice (Exhibit R 4), he could not recal
seeing it posted on the mne bulletin board (Tr. 58). M. Burton
"guessed"” that he knew that if he was late for work it would be
consi dered as tardi ness, and he would be subject to an unexcused
absence. He stated that he was aware of others being late for
wor k, who were allowed to go to work, and that "I know they had
some kind of a tardiness program but | wasn't aware of how it
wor ks" (Tr. 60-61). He admitted that he knew that if he were sent
hone after reporting to work |ate that his absence woul d be
consi dered unexcused (Tr. 62).

In response to questions concerning the respondent’'s chronic
excessi ve absenteeismpolicy (Exhibit R-5), M. Burton stated
that he was aware of it "Wien | got put init" (Tr. 63). Wen
asked if he were aware of it prior to that tine, he replied "
heard tal k about it", and that it "probably" and "nmni ght have
been" di scussed by managenment with the enpl oyees, but that he did
not know because he could not remenber (Tr. 63).

Counsel i ng session of August 1, 1990

M. Burton confirned that he had a counseling session under
the excessive absenteei sm program on August 1, 1990, and that he
had a union representative with him (Exhibit R-6). He denied any
knowl edge that ten other miners who were not involved with the
July 5, 1990, SCSR incident also received counseling at or about
the sanme time (Tr. 66-67). M. Burton could not renenber being
told at the counseling nmeeting that it only pertained to the
mont hs of April, My, and June, 1990, and that July was not
i ncluded. He confirmed that he was informed that his attendance
had to at | east neet the mne average, that quarterly attendance
reviews woul d be made, and that his attendance woul d be nonitored
for the next three nmonths (Tr. 69).

M. Burton confirmed that he refused to sign the counseling
form because of union disagreement with the policy, and his
di sagreenment with the seven days of absences that he was charged
with in April, My, and June. He believed he was only absent five
days and not seven. He explained that he was off sick for five
days, that he attended a hydraulic class on June 29, and while he
was paid for that day, it was considered a | eave day. The
remai ni ng day was a contract "floating day" off with pay which he
had turned in ahead of time, and it was considered an excused
absence (Tr. 91). M. Burton stated that he spoke with the nine
clerk and mine superintendent Stickle about the matter and that
"it was cleared up later after August” (Tr. 96).

Robert Clay, Chairman of the mne safety committee,
testified that the SCSR incident of July 5, 1990, cane to his
attention later that evening, or possibly the next day. Since he
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determ ned that there was a violation he was asked by the crew to
initiate a safety grievance under the union contract, and he did
so. MSHA was notified and called in and provided with nanmes of

wi t nesses, including M. Burton. M. Clay stated that he and

Di ckey Estep, the respondent's safety director, estinmated that
the grievance proceeding woul d | ast about an hour and it cane
"right in the mddle of a longwall nobve, a crucial time at the
mne" (Tr. 101-102).

M. Clay stated that the nmeeting | asted considerably | onger
and that sonmetime after 1:00 p.m, he indicated to foreman Scott
Johnson that the neeting may go beyond the 2:15 p.m start of the
work shift and he asked M. Johnson if he wanted the men to go to
wor k, and M. Johnson "indicated to ne yes" and that "he wanted
themto go to work" because people were needed for the | ongwal
nove. M. Clay stated that "ny understandi ng was that when the
grievance got through that he would like for the people to go to
wor k because he needed people regardl ess of tinme" (Tr. 103-105).

M. Clay stated that during one of the grievance breaks he
made M. Johnson aware that several of the nen needed to go hone
and that M. Johnson "indicated to nme that he didn't have a
problemwith that". M. Cay stated that G eg Adans, Bobby
Rogers, and M. Burton went hone and returned to go to work, and
that only M. Burton was sent back hone and not allowed to work
(Tr. 106). M. Clay further confirned that he specifically
identified the three individuals who wanted to go home to M.
Johnson, including M. Burton, and that M. Johnson indicated
that it was "okay" for themto go home after the grievance
nmeeting and then cone back to work (Tr. 108).

M. C ay explained his understandi ng of the respondent's
absent eei sm policy and he confirmed that a copy is posted on the
bull etin board. He could not renenber whether any tardi ness
policy was posted at the time M. Burton arrived for work after
the grievance neeting, and he confirmed that it is up to the
di scretion of the work supervisor as to whether a mner who
arrives late for work will be allowed to go to work (Tr. 113).

On cross-exam nation, M. Clay stated that the respondent's
chroni c excessi ve absenteei sm policy has been upheld through the
grievance procedure, and that the tardiness policy is in effect
at the mne. In response to questions concerning how M. Johnson
i ndicated that M. Burton, M. Rogers and M. Adans could go hone
after the grievance neeting and then return to work, M. Clay
stated as follows (Tr. 118-119):

Q (M. Rajkovich continues.) How did he indicate that?
You said he indicated he didn't have a problem What
did he say?
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A. He said, "Yes. W need all the people we can get."

Q Did he give them perm ssion to go home?

A. | took it fromthat that was perm ssion for those
people to go hone and get their dinner buckets and
return to work.

Q Did he specifically give them perm ssion to go hone
and | eave the mne prem ses?

A. He told ne.
Q What did he tell you?

A. He told nme, he said, "W need all the people that we
can get."

Q Did he tell you that he gave his perm ssion for
those people to go hone?

A. | took that as being perm ssion.

Q But did he say that?

A. | took that as being perm ssion
Respondent's Testi nony and Evi dence

Joe Richard Estep, Safety manager, explained the
respondent’'s SCSR storage plan, and he confirmed that it was in
effect on July 5, 1990. He testified about the people wal king
into the mne that day for a distance of approximtely 4,000 feet
before they were picked up, and he believed the route of trave
was safe since he traveled it and inspected the |ongwall face and
wor ki ng section on July 4 and 5, 1990, and he saw no hazards or
dangers (Tr. 124-131).

On cross-exam nation, M. Estep confirned that he was not
i nvolved with the matters concerning M. Burton's |eave and that
he was not M. Burton's supervisor (Tr. 137).

Kennet h McCoy, superintendent of High Splint #1 M ne,
testified that he was superintendent of operations at the No. 37
Mne on July 5, 1990. Wth respect to M. Burton's absence to
visit his dentist on July 11, 1990, M. MCoy expl ai ned that
managenment had prior to that tine received many doctor's slips
from enpl oyees which sinply stated that they saw a doctor but did
not explain the reasons for the visit or whether or not the
enpl oyee was able to work. As a result of this, a policy was
instituted requiring the doctor's slip to state that an enpl oyee
was under a doctor's care and was unable to work, and an exanpl e
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of the type of slip required was posted and di scussed at neetings
with the enployees. In M. Burton's case, the initial slip sinply
stated that he had gone to the dentist, but after he brought in
an acceptable slip, his absence was excused (Tr. 139-140).

M. MCoy stated that he did not participate in the July 13,
1990, grievance neeting, but he was present on the surface at
approximately 2:30 p.m when it ended. He stated that M. Johnson
came to his office and told himthat M. Burton was |eaving
because he had to take his wife's car home and he had to go eat.
M. Johnson asked M. MCoy "what do you want ne to do?", and M.
McCoy stated that he instructed M. Johnson to send M. Burton

horme (Tr.
143-144):

142). M. MCoy expl ained further as follows at (Tr.

THE WTNESS: As | recall, Mke Burton said in the

nmeeti ng, perhaps, | don't know, to Scott Johnson, |I'm
going horme to take my wife's car honme and get sonething
to eat.

THE COURT: M. Johnson told you that?

THE W TNESS: No. See, Scott worked for -- | was
superi ntendent of operations and he was the second
shift mne foreman. He come to nme for direction. He
said, what do | do? He's going to conme back in an hour
or -- he's going to cone back. When he cones back what
do | tell hinP | said, if you didn't give him

perm ssion to | eave, when he cones back you send him
hone.

THE COURT: All right.

THE W TNESS: | nmde that deci sion.

* k *x K* K * %

Q (M. Rajkovich continues.) And then M. MCoy, when
he did cone back, did you make that decision then not
to allow himto go to work?

A Well, | didn't see him | had already nade the
deci si on. When Scott came and asked me what do | do, |
said you send himhone. If you did not give him

perm ssion to | eave, when he shows up you send him
hone.

Q Did Scott Johnson ever tell you if he gave him
perm ssion?
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A. No. | asked himthat. He said he did not give himperm ssion
and that Mke just sinply stated, I'mleaving. | have to take ny
wife's car hone. | have to go get sonmething to eat. I'Il be back
| ater.

M. MCoy stated that his decision to send M. Burton hone
was based on the conpany's tardi ness policy which provides that
an enployee will be sent honme and charged with an unexcused
absence if he reports for work late w thout prior approval or if
he asked for approval and had no legitimte reason to be |late. To
do ot herwi se, he stated, "you would have your entire work force
com ng to work when they wanted" (Tr. 144). M. MCoy identified
M. Larry Johnson as an individual who he suspended with intent
to discharge for violating the tardi ness policy. M. MCoy denied
that his decision to send M. Burton honme and to treat it as an
unexcused absence was motivated at all by M. Burton's section
105(c) conplaint. He also denied that his decision was notivated
by the July 5, 1990, SCSR incident (Tr. 145). M. MCoy stated
that even if M. Burton had a clean record, he would still have
gi ven him an unexcused absence for showing up late w thout prior
approval .

On cross-exam nation, M. MCoy denied that M. Johnson
informed himthat two other enployees were al so goi ng hone after
the grievance neeting of July 13, and he stated that M. Johnson
told himthat the two went to work. He then stated that he did
not remenber who told himthat they returned to work i mediately,
and that M. Johnson "probably" told him but that he was not
positive (Tr. 147).

M. MCoy stated that M. Johnson did not nention that "I
need all the nen | can get" in response to a statement by M.
Clay that some of his nen needed to go hone. M. MCoy stated
that M. Johnson nentioned that M. Burton had to take his wife's
car home and get something to eat, but did not nention anything
about nmedication or work clothes, or the fact that the neeting
m ght end at 1:00 p.m (Tr. 147). M. MCoy stated that any
perm ssion by himto allow M. Burton to go honme and return to
wor k woul d "depend on the circunstance". However, he woul d not
have granted M. Burton permission to go hone "if it meant com ng
back two hours into the shift", nor would he have granted
perm ssion to the other two men to | eave (Tr. 149).

M. MCoy stated that an exanple of an acceptable doctor's
slip was nailed to the enployees, and he recalled that it was
di scussed and posted. He did not know why it took "a considerable
anount of time" to approve the second slip and clear the matter
up with M. Burton. He stated that managenent's contact with M.
Burton's dentist was standard procedure and that "we contact the
doctor's on a regul ar basis" when there are
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guestions and that he personally has visited doctors in this
regard. He did not know why the dentist was not called after M.
Burton brought in his first excuse rather than maki ng hi m go back
again (Tr. 151). He explained that with 250 enpl oyees "t he
updating of the cards sonetines |ags behind", and that "when the
time clerk ultimately gets to it is when it's taken care of" (Tr.
152).

In response to further questions, M. MCoy stated that as
t he superintendent, he would expect to know i f sonmeone other than
M. Burton left the property. He stated that it was conceivabl e
that M. Johnson may have all owed the two ot her enpl oyees to go
horme, but that he (McCoy) woul d expect people to go underground
at the 2:15 p.m shift starting time (Tr. 154). He stated that he
expects the mantrip to |leave at starting tinme, and "with 250
enpl oyees you don't hold their hand. You expect themto be
responsi bl e adults and to be at work on tine and work ei ght
hours" (Tr. 156).

M. MCoy stated that he was not present during the mantrip
and SCSR incident of July 5, 1990, but after M. Johnson
expl ai ned what had happened "I told himhe messed up in regard to
the self-rescuers”. M. MCoy stated that he knew when M.
Johnson sent 14 people underground with only four SCSR s stored
at strategic |locations that he had violated the plan and that he
shoul d have all owed the enployees to take the devices with them
M. MCoy stated that the next day M. Johnson nmet with the crew
and "told themthat he screwed up and gave them bad i nfornation"
(Tr. 157).

M. MCoy stated that he was not aware that M. Burton
conplained to M. Johnson about the SCSR s and sandi ng devi ces,
and that M. Johnson did not tell himthat M. Burton had
conpl ained. M. MCoy stated that it was not unconmon to have to
repair sanders at the start of the shift. He confirned that he
was aware of the conplaint filed with MSHA, and the citation
which followed, and that he was at the first step prievance
nmeeting where the matter could not be resolved. The uni on wanted
himto wite a letter stating that there was a violation of the
law and M. McCoy would not agree to post such a letter (Tr.
159). The union then stated that it would call MSHA and M. MCoy
stated that he replied "Well, call them (Tr. 158).

M. MCoy stated that he was not aggravated with M. Burton
because of his involvenent with the sanders and the SCSR matter
and he indicated that sanders al ways need attention because of
nmoi sture which stops themup. He stated that he wanted the
sanders repaired and would think |Iess of M. Burton if they were
not repaired. M. MCoy confirmed that M. Wal dron di scussed the
first dentist slip supplied by M. Burton with him and it
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contai ned inconplete information. M. MCoy stated that he was
not famliar with the second slip and could not recall seeing it
(Tr. 160).

Janes Wal dron, Acting Labor Rel ations Manager, stated that
on July 5, 1990, he was the nmi ne supervisor of human resources.
He is sonetimes referred to as the "mne clerk". He stated that
the respondent's chronic and excessive absenteei smprogramis a
standardi zed attendance control programthat has been in
exi stence for approximately 12 years, and he explained that it is
designed to maintain and correct an enpl oyee's attendance
behavi or pattern, and it includes enpl oyee counselling (Exhibit
R-5, Tr. 161-167). M. Waldron confirmed that he was fam i ar
with M. Burton's attendance record through the records maintain
by the clerks in his department. He stated that M. Burton was
designated an "irregular worker" in 1989 because of six days of
unexcused absences, and he expl ai ned how t hose absences were
entered on his | eave records (Exhibits R- 11, R 12, Tr. 168-171).
He al so confirmed that M. Burton received counseling, as did
ot her enployees (Exhibit R-13, Tr. 174-178).

M. Wal dron confirmed that he attended the grievance neeting
of July 13, 1990, and he identified the grievants as M. Burton
Clifton Fox, Greg Adans, and Bobby Rogers. The neeting began at
12:15 p.m, and ended at 2:25 p.m M. Waldron stated that to his
knowl edge, M. Burton was the only person who left the m ne after
the neeting ended, and that the others went to work (Tr. 179). He
observed M. Burton at the parking |lot going to his vehicle, and
he confirmed that M. Johnson informed himabout M. MCoy's
statenments concerning M. Burton being sent home upon his return
to the mne at 3:50 p.m (Tr. 180). M. Waldron stated that M.
Johnson told M. Burton that he could not work and that this was
consistent with the tardiness policy. M. Burton would have been
charged with an unexcused absence for | eaving the mine even if he
had a "cl ean" attendance record (Tr. 181-182).

On cross-exam nation, M. Waldron confirmed that he assuned
that no one but M. Burton left after the nmeeting because he did
not watch each enpl oyee and M. Johnson did not tell himthat
anyone else left (Tr. 182). He further explained M. Burton's
| eave records and the |l eave entries that resulted in his being
counsel ed, and he conceded that an error was nade with respect to
an absence, but that it was later corrected (Tr. 181-187). He
al so conceded that one of his clerks should have checked to
deternm ne whether M. Burton had any "floating days" avail abl e,
and that vacati on days should not have been counted in the
attendance formula (Tr. 188, 191).
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Post hearing testinony

Two m ners who purportedly were allowed to go honme and then
return to work, at the conclusion of the July 13, 1990, grievance
nmeeting (Greg Adanms and Bobby Rogers), and foreman Scott Johnson
were not called by the parties to testify in this case. At the
concl usion of the hearing, the parties were advised that these
were critical witnesses and that | would consider ordering
posthearing testinony. | subsequently ordered the parties to take
the testinmony by deposition or affidavit and to file it with me.
The parties have done so.

Affiants Gregory W Adans and Bobby Rogers gave the
follow ng identical statenent:

That on July 13, 1990, | attended the safety grievance
nmeeting; subsequently, | went hone prior to reporting
to work; that as a result of returning hone | was |ate
for ny shift; that M. Johnson was aware that | was
going to be late and approved it; and that he was aware
that 1 was |late and took no disciplinary action

Affiant Scott Johnson, currently enployed as a senior
pl anni ng engi neer for Arch of Wom ng, Rock Springs, Woni ng,
stated that he was enployed as a shift supervisor at the No. 37
Mne on July 13, 1990. He stated that he attended a safety
gri evance neeting on that day, and he confirmed that M. Burton,
M. Adans, and M. Rogers, as well as others, were present. He
identified these three individuals, and M. Cifton Fox, as the
"grievants". M. Johnson stated that the neeting began at
approximately 12: 00 noon and was concl uded by approximately 2:25
p.m Since the neeting had extended beyond the shift starting
time of 2:15 p.m, and the four grievants mssed the mantrip into
the m ne, he arranged for another mantrip to transport these
i ndi viduals to their underground section

M. Johnson stated that he was approached by M. Clay and
M. Burton at the conclusion of the grievance neeting, and M.
Burton informed himthat he was going home to eat and let his
wi fe have their vehicle. M. Johnson stated that he told M.
Burton, in the presence of M. Cay, that he should have cone
prepared to go to work as M. Adans and M. Rogers did, and that
he woul d not be allowed to go to work if he left the m ne and
returned later. M. Johnson stated that shortly thereafter, at
approximately 2:30 p.m, while making arrangenents for another
mantrip, he wal ked through the bat hhouse and observed M. Burton,
M . Adams, and M. Rogers having a conversation. M. Johnson
stated that at approximately 2:42 p.m, he saw M. Burton get
into his vehicle and | eave the property.

M. Johnson stated that shortly after he observed M. Burton
| eave the property, he infornmed superintendent of operations Ken
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McCoy that M. Burton had |left and asked his advice as to what to
do about the situation. M. Johnson confirmed that he inforned
M. MCoy that he had not given M. Burton permssion to |eave,
and M. MCoy concurred that M. Burton should not be allowed to
go to work that day and instructed himto send M. Burton home
when he showed up.

M. Johnson stated that at approximately 2:50 p.m, the
mantrip was readied, and M. Adans and M. Rogers got into the
mantrip and left for their assigned work section underground. M.
Burton returned to the property at approximately 3:50 p.m, and
M. Johnson told himthat he would not be allowed to work that
day.

M. Johnson stated that between the tinme the grievance
nmeeti ng ended and the time he saw M. Burton | eave the property,
he saw none of the other individuals in question | eave the
property, and to the best of his know edge they did not |eave. He
deni ed that he gave any of these individuals perm ssion to | eave
the property, or that he ever stated directly or indirectly that
he had "no problem with their |eaving. He further denied giving
M. Burton perm ssion to | eave, and he stated that when the
subj ect was raised by M. Clay and M. Burton, he informed them
that if M. Burton left he would not be allowed to return to
wor k. M. Johnson stated that given the short tine span between
the concl usion of the grievance neeting and the departure of the
underground mantrip, and based on his observations in the
bat hhouse, he had no reason to believe that anyone other than M.
Burton |l eft the property during that tine.

M. Johnson stated that his initial conversation with M.
Burton when he informed himthat he would not be allowed to cone
to work if the left the property was based on his interpretation
of the conpany's | eave policy and was in no way intended to
di scrim nate against M. Burton. M. Johnson stated that he
confirmed that interpretation with M. MCoy, who then instructed
himto tell M. Burton that he would not be allowed to work upon
his return.

Fi ndi ngs and Concl usi ons

In order to establish a prina facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
the burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768 (1980), rev'd on other grounds sub nom Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3d Cir. 1981); Secretary
on behalf of Robinette v. United Castle Coal Conpany, 3 FMSHRC
803 (1981); Secretary on behalf of Jenkins v. Hecla-Day M nes
Corporation, 6 FMSHRC 1842 (1984); Secretary on
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behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510-2511
(Novenber 1981), rev'd on other ground sub nom Donovan v. Phel ps
Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983). The operator may rebut
the prima facie case by showi ng either that no protected activity
occurred or that the adverse action was in no way notivated by
protected activity. |If an operator cannot rebut the prim facie
case in this manner it nmay nevertheless affirmtely defend by
proving that it was also notivated by the miner's unprotected
activities alone. The operator bears the burden of proof with
regard to the affirmative defense. Haro v. Magma Copper Conpany,
4 FMSHRC 1935 (1982). The ultimate burden of persuasion does not
shift fromthe conpl ai nant. Robinette, supra. See al so Boich v.
FMSHRC, 719 F.2d 194 (6th Cir. 1983); and Donovan v. Stafford
Constructi on Conmpany, No. 83-1566 D.C. Cir. (April 20, 1984)
(specifically-approving the Comm ssion's Pasul a- Robi nette test).
See also NLRB v. Transportation Managenment Corporation

___uUus ___, 76 1.ED. 2D 667 (1983), where the Supreme Court
approved the NLRB's virtually identical analysis for

di scrimnation cases arising under the National Labor Rel ations
Act .

Di rect evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510-11 (November 1981), rev'd another grounds sub nom
Donovan v. Phel ps Doge Corp., 709 F.2d 86 (D.C. Cir. 1983);
Sanmons v. M ne Services Co., 6 FMSHRC 1391, 1398-99 (June 1984).
As the Eight Circuit anal ogously stated with regard to
di scrimnation cases arising under the National Labor Rel ations
Act in NLRB v. Melrose Processing Co., 351 F.2d 693, 698 (8th
Cir. 1965):

It would indeed be the unusual case in which the link
bet ween the discharge and the [protected] activity
coul d be supplied exclusively by direct evidence.
Intent is subjective and in nmany cases the

di scrimnation can be proven only by the use of
circunmstantial evidence. Furthernore, in analyzing the
evi dence, circunmstantial or direct, the [NLRB] is free
to draw any reasonabl e inferences.

Circunstantial indicia of discrimnatory intent by a mne
operat or against a conplaining mner include the follow ng:
knowl edge by the operator of the miner's protected activities;
hostility towards the m ner because of his protected activity;
coincidence in tine between the protected activity and the
adverse action conplained of; and disparate treatnent of the
conpl ai ning m ner by the operator



~1869
In Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 993 (June 1982),
the conmm ssion stated as foll ows:

As we enphasized in Pasula, and recently reenphasized
i n Chacon, the operator must prove that it woul d have
di sci plined the m ner anyway for the unprotected
activity alone. Ordinarily, an operator can attenpt to
denonstrate this by show ng, for exanple, past

di scipline consistent with that neted to the all eged
discrimatee, the mner's unsatisfactory past work
record, prior warnings to the mner, or personnel rules
or practices forbidding the conduct in question. Qur
function is not to pass on the wi sdom or fairness of
such asserted business justifications, but rather only
to determ ne whether they are credible and, if so,

whet her they woul d have notivated the particul ar
operat or as cl ai ned.

M. Burton's Protected Activity

It is clear that M. Burton enjoys a statutory right to
voi ce his concern about safety matters or to nmake safety
conplaints to m ne managenent or a mne inspector wthout fear of
retribution or harassnent by managenent. Managenent i s prohibited
frominterfering with such activities and may not harass,
intimdate, or otherwi se inmpede M. Burton's participation in
these kinds of activities. Secretary of Labor ex rel. Pasula v.
Consol i dati on Coal Co., 2 FMSHRC 2786 (October 1980), rev'd on
ot her grounds sub nom Consolidation Coal Co. v. Marshall, 663
F.2d 1211 (3d Cir. 1981), and Secretary of Labor ex rel
Robi nette v. United Castle Coal Co., 3 FMSHRC 803 (April 1981).
Baker v. Interior Board of Mne Operations Appeals, 595 F.2d 746
(D.C. Cir. 1978); Chacon, supra.

The All eged Acts of Discrimnnation
The SCSR i ncident of July 5, 1990

M. Burton's assertion that he and his crew "were forced" to
wal k to their working section without their SCSR s suggests that
foreman Johnson sonehow coerced or intimdated M. Burton to do
sonmet hi ng against his will, thereby exposing himto a hazard,
because he infornmed foreman Johnson about the inoperative sanding
devices on the mantrip which the crew was scheduled to use to
transport themto the section. However, | am not convinced that
this was the case

| have carefully reviewed M. Burton's testinony, and
cannot conclude that he specifically | odged a safety conpl ai nt
with M. Johnson with respect to the inoperable sandi ng devices.
M. Burton's testinmony reflects that while he was pre-shifting
the mantrip in conpliance with Conpany policy he found that the
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sanders were clogged and he proceeded to clean them thus

del ayi ng the departure of the mantrip. M. Johnson then pointed
to two other mantrips and suggested to M. Burton that he should
use one of those. However, the second mantrip had i noperable
brakes and M. Johnson agreed that it should not be used. M.
Burton then discovered that the third mantrip al so had sone

cl ogged sanders, and while he was in the process of checking it
out in preparation of cleaning the devices, M. Burton stated
"wal k in".

M. Burton testified that M. Johnson was "red faced and
mad" when he made the statement "wal k in". This suggests that M.
Johnson was chagrined at M. Burton personally and was sonehow
taking it out on him However, quite the opposite could also be
true. As the shift foreman responsible for getting the crew to
work on time, M. Johnson may have been frustrated over the |ack
of any operable mantrips, and reacted out of that frustration. |
find no evidence that M. Johnson harbored any ill will toward
M. Burton at the time in question, and M. Burton was not the
only person who began to walk to the section. The entire crew,
i ncl udi ng several managenent enpl oyees, began wal ki ng. No one,
i ncluding M. Burton, voiced any conpl ai nts about wal ki ng, and
M. Burton and the union mners did not invoke their individual
safety rights, did not refuse to walk in, and apparently did not
protest to M. Johnson. | also take note of the fact that M.
Johnson informed M. Burton that the mantrip would pick up the
crew after the sanders were repaired, and safety nmanager Estep
testified the nen were picked up after they had wal ked
approximately 4,000 feet, which is less than a nile.

Wth regard to the self rescue devices, | find no evidence
to support any reasonable conclusion that M. Johnson's refusal
to allow M. Burton to take one fromthe nmantrip with hi mwhen he
began to wal k was done to punish or harass M. Burton. Contrary
to M. Burton's assertion that he had conpl ai ned about the unsafe
practice of sending the crewinto the section w thout the
devices, | find nothing in his testinony to support any such
concl usion. The testinmny shows that M. Burton sinply asked M.
Johnson for a self-rescue device and was refused. M. Burton
confirmed that M. Johnson explained to himthat he did not need
the device because the m ne had a plan that required such devices
to be stored at strategic |ocations along the travelway taken by
the crew. The fact that M. Johnson was subsequently proved wrong
and conceded that he had erred is not relevant to his state of
mnd on July 5, when he refused M. Burton's request. Further,

M. Burton conceded that he is provided with a personal filter
type rescue device at all times while underground and that he is
trained in its use. Although M. Burton testified that he wanted
to take the mantrip device with him because of a prior experience
when he was exposed to snoke froma motor fire, there is no

evi dence that he told M. Johnson about this incident, and
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M. Burton adnmitted that no one invoked their individual safety
rights by refusing to proceed to the section w thout the SCSR s

Superintendent McCoy candidly admitted that M. Johnson made
a mstake by not allowing M. Burton and the crew to take the
SCSR devices with them when they were directed to walk to the
section, and M. MCoy confirnmed that M. Johnson met with the
crew the next day and conceded to the miners that he was in error
and had given them sonme bad information. Further, the July 5,
1990, incident concerning the mners wal king without the SCSR s
was the subject of a grievance filed by the union, and it
resulted in a citation issued by MSHA for a violation of the SCSR
storage plan. Although the evidence reflects that M. Burton, as
wel |l as others, were "witnesses" at the grievance neeting, that
particul ar event took place after July 5, 1909. Under the
ci rcumst ances, | cannot conclude that M. Johnson's actions on
July 5, 1990, standing al one, constituted illegal discrimnation
within the paraneters of section 105(c) of the Act. In ny view,
the union pursued the proper avenue of appeal in that matter when
it filed a grievance and requested MSHA to pursue the matter

The Dental Visit of July 11, 1990.

The evi dence establishes that the typewitten conpl aint
letter dated March 21, 1991, containing M. Burton's signature,
which was filed with the Conmission, was in fact drafted and
typed by union safety commttee chai rman Robert Clay, who al so
addressed the hand-witten envel ope (Tr. 45). As noted earlier
the letter states in part that "Since ny initial charge was
filed, Arch of Kentucky managenent has continued to harrass and
discrimnate aginst its enployees, nanmely ne." | take note of the
fact that M. Burton's MSHA conplaint was filed on July 24, 1990,
after his dental visit of July 11, 1990, and | assune that the
"initial charge" referred to in the Conmm ssion conplaint letter
is the grievance filed by the union concerning the July 5, 1990,
incident. M. Burton and three other mners have been
characterized as the "grievants" in those proceedings.

M. Burton confirnmed that an enployee is not paid for any
absences from work due to doctor or dentist visits regardl ess of
whet her the absence is treated as excused or unexcused. However
an accunul ati on of unexcused absences may adversely inpact on his
attendance record pursuant to the conpany absenteeismprogram In
this case, the parties stipulated that M. Burton's absence from
wor k because of the visit to his dentist was initially recorded
on his record as unexcused, but was eventually changed to excused
(Tr. 27). In the couse of the hearing, M. Burton's counse
asserted that M. Burton believed that he was treated unfairly
with respect to the dental excuse matter and that his treatnent
by the respondent "was harassing and an attenpt to harass hinf
(Tr. 196). Although not specifically alleged,
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counsel suggested that the respondent's follow up tel ephone calls
to the dentist to verify M. Burton's visit was al so harassment.

M. Burton acknow edged that he was aware of the information
required to be included on a doctor's excuse slip to support an
excused absence. Although he stated that he had previously turned
in slips simlar to the one which he initally turned in to his
i medi ate foreman Hubert Boggs (exhibit C-1), he conceded that
the slip did not contain all of the required information. Under
the circunstances, | conclude and find that M. Waldron acted
correctly in rejecting the initial slip subnmitted by M. Burton,
and I find no credible evidence of any harassnent.

Wth regard to the second dentist slip (exhibit C2), M.
Burton testified that he obtained that one after M. Wl dron
instructed himto do so within twenty-four hours of his rejection
of the first one. M. Burton confirmed that M. Wil dron rejected
the second slip because it was |ate, but informed himthat
superintendent Strickle would make a determ nation as to whet her
or not it was acceptable. M. Strickle did not testifiy, and no
testimony was elicited by the parties from M. Wl dron concerning
the dental slips in question.

Superi nt endent McCoy expl ai ned the respondent's policy
concerning doctor's excuse slips and foll owup calls by
managenment to doctors to verify an enployee's absence. M. MCoy
confirmed that M. WAl dron discussed the first slip with him and
that it contained inconplete information. M. MCoy testified
that he was not famliar with the second slip, and did not recal
seeing it, and he did not know why it took so long to ultimtely
approve it as an excused absence. However, he explained that the
updating of the |leave cards of 250 enpl oyees sonetines |ags
behind, and that the tine clerks ultimately take care of them

I find no evidence of any involvenent by foreman Scott
Johnson in the matter concerning M. Burton's dental |eave slips.
As noted earlier, M. Burton's second |eave slip was apparently
accepted and his records were ultimately corrected to reflect an
excused absence. | find no evidence of any aninus by nmanagenent
towards M. Burton, and | find reasonably plausible M. MCoy's
explanation that with the nunber of enployee records dealt with
by his clerks, the updating of individual cards is sonewhat |ax.
I ndeed, M. Burton's counsel observed during the hearing that the
respondent's bookkeeping was "a little shaky", and she candidly
di scount ed any suggestion that managenent altered M. Burton's
| eave records or that there was any nanagenent conspiracy agai nst
him (Tr. 188-192). Under all of these circunstances, | cannot
concl ude that managenent's handling of M. Burton's dental |eave
slips amounted to discrimnation or harrassment because of any
protected safety activity on his part.
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The Chronic Excessive Absenteei sm Program and the Counseling
Session of August 1, 1990.

As noted earlier, M. Burton's discrimnation conplaints did
not specify the particular acts of alleged managenent harassnent.
In the course of the hearing however, M. Burton inplied that his
pl acenent in the respondent's chronic excessive absenteei sm
program and his counseling session of August 1, 1990, resulting
fromhis placenent in the program were acts of harrassnment or
retaliation because of his safety conplaints. In addition, M.
Burton's counsel questioned "whether certain things occurred
because in retaliation for it that series of events that ended up
with the citation”™ (Tr. 204). Counsel expressed confusion "about
the handling of the chronic absenteei smpolicy” and she
guestioned the fact that M. Burton was unaware of certain
matters that were placed in his personnel records. Counsel also
asserted that "it's a fair inference" that these events occurred
because M. Burton caused problens for the respondent (Tr.

205- 206) .

The parties stipulated that the respondent was free to
establish an additional chronic excessive absenteei sm policy
beyond that covered by the Uni on/ Managenment Agreenent of 1988
(Exhibits R-3, R4; Tr. 57). M. Burton testified that in late
July, 1990, M. Waldron inforned himthat he was being pl aced
under the respondent's chronic absenteei sm program because his
vacation time, coupled with his absences of July 11 and July 13,
1990, placed himin a "higher bracket" as conpared to other
enpl oyees. However, M. Burton confirmed that he was subsequently
renoved fromthe chronic excessive absenteeismlist.

The record reflects that M. Burton had been previously
designated an "irregular worker" on July 15, 1989, because of an
accurul ati on of six days of unexcused absences during May and
June, 1989. M. Burton's counsel indicated that she woul d
stipulate that the respondent designated M. Burton as an
i rregul ar worker, but she contended that the designati on was
i mproper, that M. Burton had no notice that he was so
desi gnated, and that several of the recorded absences were the
result of a general mne strike during which all union enpl oyees
were affected (Tr. 172).

M. Wal dron confirmed that M. Burton was placed in the
chroni c absenteei smprogramin July, 1990, because of his
attendance record during the nmonths of April, My, and June. M.
WAl dron denied that M. Burton's July absences were included in
t he conputations which resulted in his being placed in the
program (Tr. 174). M. Waldron stated that M. Burton, as well as
several other enpl oyees, were considered "pattern m ssers" or
"l ong weekend syndronme" workers who m ssed work on Fridays and
Mondays, and that this was one of the determ ning factors for
counseling him (Tr. 176-177). M. Waldron confirnmed that in
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addition to M. Burton, ten other enployees were al so counsel ed
inlate July and early August, 1990 (Tr. 176; exhibit R-13).

M. Wl dron confirmed that M. Burton was no |onger in the
chroni c absentee program and he candidly conceded that errors
were made in connection with sonme of the charged absences and
that the | eave clerks should have checked nmore cl osely and not
counted M. Burton's vacation days or "floating days" against his
attendance records for purposes of the counseling program M.

Wal dron expl ai ned the different | eave codes used in making
entries on an enpl oyee's | eave cards, and he confirned that at
the time he counseled M. Burton he relied on the | eave entries
made on his records by his clerks. However, when he | ater

determ ned that M. Burton should have been credited with certain
excused, rather than unexcused days, the appropriate corrections
were made to his records (Tr. 185-188).

As noted earlier, M. Burton is no |onger under the
respondent's chronic excessive absenteei sm program and M.
WAl dron candidly conceded that adm nistrative errors were made in
designating some of M. Burton's absences as "unexcused", but
that corrective action was taken to correct the records. | find
no credi bl e evidence to support any reasonable inference that M.
Burton was placed in that program because of the July 5, 1990,
SCSR i ncident which eventually led to the grievance and a
citation being served to the respondent. As noted earlier, | find
no evi dence of any animus by managenent against M. Burton, and
M. MCoy agreed that M. Burton acted properly in bringing the
mantrip sanders condition to M. Johnson's attention and that he
woul d have thought less of himif he had not done so. | also find
no evidence that M. Johnson had anything to do with M. Burton's
attendance record probl ens.

Wth regard to M. Burton's designation as an "irregul ar
worker" in July, 1989, that event preceded the July 5, 1990, SCSR
incident and I find no evidence that his designation was
notivated by an protected activity on his part. As for the
counsel i ng session of August 1, 1990, the respondent's evi dence,
which I find credible, establishes that ten other enployees were
al so counsel ed at approximately the sane time as M. Burton, and
none of those enployees were involved in the July 5, 1990,

i ncident. Further, M. MCoy's credible and unrebutted testinony
establishes that he had previously disciplined another m ner by
suspending himwith intent to discharge for violating the
respondent's tardiness policy (Tr. 144). Under the circunstances
| cannot conclude that M. Burton was "singled out" for any
"special treatnment” because of his involvement in the July 5,
1990, SCSR incident, or because he saw fit to exercise his right
to file a discrimnation conplaint with MSHA. In short, | find no
credi bl e evidence to support any reasonable finding of disparate
treatment of M. Burton by nmanagenent because of any protected
activity on his part. \Wat the evidence does suggest
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is a rather inept and disjointed system of recordkeeping by the
respondent with respect to enpl oyee attendance records, and a
rather lax and untinmely method of correcting records when errors
are discovered.

The tardiness incident of July 13, 1990.

According to the testinony of the various w tnesses, the
gri evance neeting ended sonetine between 2:25 p.m and 2:42 p.m
M. Johnson stated that he observed M. Burton |eave the mne to
go hone at 2:42 p.m, and that he returned at 3:50 p.m M.
Wal dron, who al so observed M. Burton at the parking lot after
the nmeeting ended, also placed his return at 3:50 p.m M. Burton
testified that he returned at 3:37 p.m All of the wtnesses
agreed that the normal starting time for the shift was 2:15 p. m
In any event, regardless of the slight time discrepancies, | find
that M. Burton went home after the grievance neeting ended and
returned to the mne with the intention of going to work, albeit
after the normal shift starting tinme.

The nost significant part of M. Burton's conplaint is his
contention that M. Johnson sent him home and woul d not allow him
to work because he (Burton) had previously conpl ai ned about the
defective mantrip sanders and M. Johnson's sendi ng enpl oyees
under ground wi thout SCSR s. In support of this conclusion, M.
Burton maintains that M. Johnson all owed other enployees to go
home after the grievance nmeeting was over and to return to work
late, and that they were not sent honme wi thout pay. In short, M.
Burton relies on this alleged disparate treatnment by M. Johnson
to support a conclusion that M. Johnson retaliated and
di scri mi nat ed agai nst hi m because of their prior encounter of
July 5, 1990, concerning the mantrip sanders and SCSR' s.

There are two critical issues presented here. The first is
whet her or not M. Burton had foreman Johnson's perm ssion to go
hone and return to work |ate after the conclusion of the
grievance neeting, and the second is whether or not M. Johnson
gave ot her enpl oyees pernission to go home at the concl usion of
the grievance neeting and all owed themto work [ ate upon their
return to the mne. If M. Burton had perm ssion to go home and
return to work late, then his unexcused absence woul d not stand
scrutiny under the respondent's tardi ness program |f foreman
Johnson did in fact give other enpl oyees perm ssion to go hone
and return to work |ate, but denied the sanme privilege to M.
Burton, one could reasonably conclude that this disparate
treatment was the result of aninus by M. Johnson towards M.
Burton and woul d support a reasonable inference that M. Johnson
retaliated agai nst M. Burton because of the July 5, 1990,

i nci dent which pronpted the union to file a grievance and which
resulted in the issuance of a citation to the respondent.
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M. Burton testified on direct exam nation that when he realized
he woul d not have tinme to go home before his work shift was
schedul ed to begin, he talked to foreman Johnson during the
grievance neeting and told himthat he had not eaten and did not
have his work clothes or mining hat with him M. Johnson did not
reply, said nothing, and "never said no or yes" (Tr. 31-32). M.
Burton repeated this testinmony during cross-exam nation, and he
conceded that no one in m ne management gave him perm ssion to go
home (Tr. 73-74). In response to several bench questions, he
adnmtted that he did not specifically ask M. Johnson for
perm ssion to go hone and that he sinply casually mentioned to
himthat he had a need to go home (Tr. 75). M. Burton also
confirmed that he had no know edge that M. Johnson was asked if
he wanted the men to go to work even though they would be |ate
(Tr. 80). M. Burton also indicated that he again told M.
Johnson at the end of the neeting of his need to go hone and that
M. Johnson did not reply (Tr. 83).

M. Cay testified on direct exam nation that after
realizing that the grievance nmeeting would likely extend beyond
the normal start of the working shift at 2:15 p.m, he nmentioned
this to M. Johnson and M. Johnson indicated that he expected
and wanted the men to go to work after the neeting was over
regardl ess of the time (Tr. 103-105). M. Clay stated that during
a break in the grievance neeting, he told M. Johnson that
several of the men had to go honme after the neeting and that M.
Johnson indicated that he had "no problem' with this and that he
needed everyone to work regardless if they first had to go hone
(Tr. 106-107). M. Clay further testified that he specifically
identified M. Adans, M. Rogers, and M. Burton to M. Johnson
as the individuals who needed to go hone at the conclusion of the
gri evance neeting and that M. Johnson stated that it was "o.k."
for themto do so and to return to work regardless of the tine
they returned (Tr. 108).

On cross-exam nation, and when pressed to explain his
testinony that M. Johnson said that he had "no problen with M.
Burton, M. Adans, and M. Rogers going hone, M. Clay stated
that M. Johnson indicated "Yes. W need all the people we can
get" (Tr. 118). In response to several repeated questions seeking
a direct answer to the question of whether or not M. Johnson
specifically gave his perm ssion for the three named i ndividuals
in question to |eave the mne after the grievance neeting and to
then return to work, M. Clay stated that he construed M.
Johnson's statenment "we need all the people that we can get" as
perm ssion for the three individuals to go home (Tr. 119).

After viewing M. Clay during the course of the hearing, and
upon careful exam nation of his testinony, I find himto be Iess
than a credible witness. | do not believe his direct testinony,
whi ch was given in response to ny bench questions, and | have
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given it little weight in support of any conclusion that M.
Johnson gave his perm ssion for M. Burton, M. Rogers, and M.
Adans to go home after the grievance nmeeting and to then return
late to work. Indeed, M. Burton conceded that no one from m ne
managenent, including M. Johnson, gave him perm ssion to go home
after the grievance neeting and | take note of the fact that M.
Burton identified only M. Rogers as soneone who had gone hone,
and said nothing about M. Adans.

In their identical affidavits, M. Adans and M. Rogers
stated that they went home after the grievance neeting, and as a
result of going hone, they were late for their work shift. They
do not state that M. Johnson gave them perm ssion to go hone
after the neeting or that M. Johnson knew that they were going
home. Al though they both asserted that M. Johnson was aware that

they would be | ate and approved of it, | construe this to nean
that M. Johnson had no objection to their going to work late
after the grievance neeting ended. However, | reject their

assertions as credible evidence that M. Johnson gave them
perm ssion to go home, or that he even knew that they had gone
hone.

In his affidavit M. Johnson stated that since the grievance
nmeeti ng had extended beyond the nornmal start of the work shift
and the four grievants (Burton, Adanms, Rogers, and Fox) m ssed
the schedul ed mantrip, he arranged for another mantrip to
transport these individuals underground. Wiile in the process of
maki ng these arrangenents, M. Johnson observed M. Burton | eave
the mine at approximately 2:42 p.m, and M. Adans and M. Rogers
left in the mantrip to go to work at 2:50 p.m At no tine did M.
Johnson see anyone other than M. Burton | eave the property, and
to the best of his know edge M. Adans and M. Rogers did not
| eave the mine. M. Johnson denied that he had given any of these
i ndi viduals, including M. Burton, pernission to | eave the
property, and he denied that he ever stated that he had "no
problem with their |eaving.

Safety Committee Chairman Clay initially testified that
m ners are aware of the respondent's tardi ness and excused
absence policy and that it is posted on the bulletin board (Tr.
110). He later stated that he could not renmenber whether the
policy was posted at the time M. Burton was sent home, but he
confirmed that there was an "oral policy" which vested discretion
in the work supervisor to send sonmeone hone if he reported | ate
for work (Tr. 112-113)). He further confirmed that the policy has
been uphel d through the union grievance procedures (Tr. 114).

M. Burton was rather equivocal about his know edge of the
m ne tardiness policy. He initially testified that he was aware
of the policy but could not recall seeing it posted. He "guessed"
that he knew if he were late for work he would be
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considered tardy and charged with an unexcused absence. He al so

i ndi cated that he knew there was "sone kind" of a tardiness
program but denied any know edge as to how it worked. Finally,
he adm tted that he knew that if he were sent honme after
reporting to work late his absence woul d be consi dered unexcused,
and he acknow edged that he would not be paid for such an
absence.

After careful consideration of all of the testinmony and
evi dence, | conclude and find that M. Burton was wel| aware of
the respondent's tardiness policy and that he knew if he were
sent home after reporting late for his work shift he would not be
paid. After viewing M. Burton during the hearing, and taking
into consideration the fact that he has worked for the respondent
for sonme 14 years, | remain unconvinced that he was ignorant of
his rights and responsibilities with respect to tinmely reporting
for work, and | am not persuaded that he did not know about the
policy and rules in this regard.

The credi ble and unrebutted testi nony of M. MCoy
establishes it was he, and not M. Johnson, who nmade the decision
to send M. Burton honme and not allow himto work upon his |ate
return to the mne after going home at the conclusion of the
grievance nmeeting. | conclude and find that M. MCoy's decision
in this regard was based on M. Johnson's statenent to himthat
he had not given M. Burton perm ssion to go hone, and the
respondent's policy of treating tardy work starts where an
enpl oyee does not have permission to go to work | ate as unexcused
absences. | further conclude and find that M. Johnson was sinply
carrying out M. MCoy's instructions when he informed M. Burton
that he would not be allowed to go to work and sent him hone.

M. Burton conceded that sonme of the miners who were at the
grievance nmeeting cane to work that day with their work cl othes
and ot her equi pment prepared go to work after the neeting ended
(Tr. 72-73). M. Burton explained that he did not bring his work
cl ot hes and equi pment with him because he was late |eaving his
hone, had his wife's car, and was |late for the nmeeting (Tr.
81-82). These are matters within M. Burton's control, and in
hi ndsi ght, better planning on his part may have prevented the
situation which resulted in his arriving late for work after
goi ng home and missing the mantrip which M. Johnson had arranged
for the other miners who were also late after the grievance
nmeeting. Under the circumstances, M. Burton has no one to bl ane
but hinmself for being sent home and not allowed to work that day.

I find that M. Burton nade a unilateral decision to |eave
the m ne at the conclusion of the grievance neeting of July 13,
1990. | further find that M. Burton did not have the perm ssion
of foreman Johnson or any other management official to | eave the
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mne to go hone and to return later to go to work. M. Burton's
contention that M. Johnson sent him home and would not allow him
to work because of the prior SCSR incident of July 5, 1990, is
rejected. As noted earlier, the decision to send M. Burton hone
was made by M. MCoy, and it was carried out by M. Johnson
Further, the decision not to allow M. Burton to work was based
on his leaving the mine wthout perm ssion rather than reporting
to work i mmedi ately after the grievance neeting ended. By taking
it upon hinself to | eave without permission, M. Burton arrived
back at the mine later than the other mners who had al so
attended the meeting but who were on their way to their working
section by the tinme M. Burton returned and got dressed and
presented hinmself to M. Johnson for further instructions.

I find no reasonably supportable credible evidence, either
direct, or circunstantial, to support any conclusion that M.
Johnson or M. MCoy, individually or collectively, were
notivated by a desire to retaliate against M. Burton, or to
harass himfor any protected activity on his part when they woul d
not allow himto go to work when he reported back to the mne
after |eaving without perm ssion. To the contrary, | conclude and
find that managenment's decision to send M. Burton hone pursuant
to conpany policy when he left the nmine wthout perm ssion and
returned later to report for work was a reasonabl e and pl ausi bl e
managenment decision incident to its right to control the work
force. As previously noted by the Commission in Bradley v. Belva
Coal Conpany, 4 FMSHRC 982 (June 1982), citing its Pasula and
Chacon deci sions, etc., "CQur function is not to pass on the
wi sdom or fairness or such asserted business justifications, but
rather only to determ ne whether they are credible and, if so,
whet her they woul d have notivated the particul ar operator as
cl ai med".

| further find no credible evidence of any disparate
treatment of M. Burton by m ne nmanagenent with respect to its
refusal to allow himto return to work and sendi ng hi m hone when
he arrived back at the nmine after |eaving w thout perm ssion. The
avail abl e credi bl e evi dence establishes to ny satisfaction that
M. Burton was the only individual known to M. MCoy and M.
Johnson who |l eft the m ne w thout perm ssion to go hone after the
gri evance neeting ended, and their motivation in sending M.
Burton honme was based on what | believe was a reasonabl e beli ef
that this was the case. Even if | were to accept as true the fact
that M. Adans and M. Rogers also went honme after the grievance
meeting, | find no credible evidence to support any reasonable
conclusion that M. MCoy and M. Johnson knew that they had gone
hone, or that M. Johnson had given them perm ssion to | eave.
Further, as noted earlier, both of these individuals were ready
to return to work tinely follow ng the grievance neeti ng when M.
Johnson made arrangenents for a special mantrip to take themto
their work places, but M. Burton was not.
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ORDER

In view of the foregoing findings and concl usions, and on
the basis of a preponderance of all of the credible testinmny and
evi dence adduced in this case, | conclude and find that M.
Burton has failed to establish a violation of section 105(c) of
the Act. Accordingly, his conmplain IS DI SM SSED, and his clai ns
for relief ARE DENI ED.

Ceorge A. Koutras
Admi ni strative Law Judge



